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To Remain or Not to Remain 
Silent: The Evolution of 

The Privilege against Self-
incrimination Ten Years 
After Marttinen v. Finland 

TUOMAS HUPLI *

1. Introduction and Basic Problems

 a debtor has the right to remain silent in a debt enforcement enquiry given 
concurrently with a 

criminal procedure;  that the same questions of evidence are investigated in 
both of the concurrent 
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remain silent 

duty to stay quiet 

 
much more
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includes the following alternatives: to exercise the right to remain silent or to waive that 

support or contest 

2. The Moral Basis of the Privilege Against Self-Incrimination

 

Allen v. the United Kingdom   
 crime itself

Schatschaschwili v. Germany  

Finsk straffprocessrätt 
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ineffective

th anniversary of the case Miranda v. Arizona  was a source of 

36 
Pace L. Rev.
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 Todistamiskielloista rikosprosessissa I.
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clude both the right to silence and

3. Finnish Case Law and Legislation Before Marttinen v. Finland

refused to disclose the required information were convicted of fraud by a debtor  

Act obligated debtors to disclose to the estate administrator all the information regarding 

 44 Seton Hall L. Rev.
There is 

no requirement that debtors be told about the privilege prior to filing or interrogation

fraud by a debtor’ aggravated 
fraud by a debtor’ 
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4. Direct Impact of Marttinen v. Finland on Finnish Case Law, Law 
Drafting and Legislation

4.1 The Reversal of the Prevailing Position of Case Law

 

 

26 Yale J. on Reg.

the duty to disclose adequate
 70 Cornell L. Rev. 
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4.2 Legislative Options to Avoid Self-Incrimination in Concurrent Proceedings: The 
Silence Model and the Firewall Model

either or shall be excluded from the evidence that can be legally 

debtor is bound by the duties of:
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Även om bestämmelsen ger gäldenären rätt att låta 
bli att berätta om omständigheter som kan medverka till att hans eller hennes skuld utreds i ett 
anhängigt brottmål, ger den inte konkursgäldenären rätt att ge boförvaltaren osanna uppgifter. Om 
gäldenären frivilligt lämnar de uppgifter som förutsätts i konkurslagen, ska dessa uppgifter vara 
sanningsenliga. de facto a duty to exercise the right to 
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the law is unsatisfactory in terms of 

5. Drawing the Line between Silence and False Statements 

5.1 Starting Points

in those proceedings will not 

 

entitled to claim for human rights and for the basic rights guaranteed in the Constitution of 
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5.2 Concurrent Proceedings, False Statements, and the Question of Criminal Liability

At the same time as a pre-trial investigation was being conducted in respect of person A 
for tax fraud, the Tax Administration carried out a tax audit in the company. The pros-
ecutor pressed charges for aggravated tax fraud on the grounds that A had given false 

 

Syytetyn aktivoituminen käräjäoikeuden tuomion jälkeen 
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information in the course of the tax audit, thereby causing or attempting to cause the 
business income tax to be set too low. The pre-trial investigation and tax audit targeted 
the same actions taken by A. In its reasoning, the Supreme Court held that A’s actions in 
connection with the tax audit could not be deemed punishable for reasons related to the 
privilege against self-incrimination. The charge for aggravated tax fraud was dismissed. 

                              

follows:  

The Court, accordingly, finds that the concerns for the effective functioning of the debt 
recovery procedure relied on by the Finnish Government cannot justify a provision 
which extinguishes the very essence of the applicant’s rights to silence and against self-in-
crimination guaranteed by the Convention.

not a convincing reason 
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exercising of the right 

 

 were as follows:

Person A and person B had been heard in the district court as witnesses in a dispute 
that involved circumstances for which charges had been brought against both. Subse-
quently, the prosecutor demanded that A and B be punished for giving false statements 
in court because of what they had told the district court without resorting to the right to 
refuse to testify.

 

information given in the enforcement inquiry shall be confidential or shall be excluded from the 
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Person A had been personally heard in the district court in two disputes, both concern-
ing the recovery to the bankruptcy estate. Before these hearings A had been heard as a 
suspect for a crime (the offences by a debtor), the circumstances of which were connect-
ed to the two civil cases concerning the recovery to the bankruptcy estate. A was then 
charged for a fraud and aggravated fraud on the grounds that by telling against the 
truth in the said civil disputes in order to obtain unlawful financial benefit, A had mis-
lead the district court and by that way caused that the claims of the bankruptcy estate 
had been dismissed, for which the estate had suffered damage. For reasons expressed 
in the Supreme Court’s decision, A’s privilege against self-incrimination had not been 
insulted. The alleged violation of the privilege was not a legal ground for dismissing the 
charges of fraud and aggravated fraud.

of any
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should

the sufficiency (or insufficiency) of silence

motives of the suspect or the accused in waiving the 

telling against the truth to achieve something that is not protected by the privilege against 
self-incrimination.

 Although this restrictive 
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6. Conclusions and a Look to the Future
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Klandervärdheten minskar särskilt 
i sådana fall då ingen till följd av de felaktiga uppgifterna har lidit någon rättsförlust eller annan 
skada
damage caused by a false statement is one of the qualifications for an aggravated false statement 
in court.


